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Why NY's Sutton 58 Decision Won't Rattle Real Estate Finance 
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The Supreme Court of the State of New York, Appellate Division, First Judicial 
Department’s three-paragraph missive in Sutton 58 Associates LLC v. Pilevsky[1] has 
been identified by some as a decision with earth-shattering consequences for the world 
of commercial real estate finance, and one that potentially calls into question the 
enforceability of recourse guaranties premised on bankruptcy filings.[2] 
 
Contrary to this popular take, the First Department’s recent ruling in Sutton 58 did not 
address the enforceability of recourse guaranties that are routinely provided in 
connection with commercial real estate financing transactions and will therefore likely 
will not have an effect on them. The brevity of the Appellate Division’s decision obscures 
what we construe as its narrow holding, which declares only that the Bankruptcy Code 
preempts lenders’ tort claims against a third party (as opposed to contract claims) when 
those tort claims are premised entirely on facilitating the bankruptcy filings of borrowers 
under mortgage and mezzanine loans. 
 
This decision, in conjunction with limitations on bankruptcy court jurisdiction, will divest 
some plaintiffs of a forum for their tort claims against nondebtors if they are unable to 
have the bankruptcy filing dismissed. However, and importantly, Sutton 58 does not 
purport to imperil or declare federally preempted contract claims against debtors’ 
guarantors, such as those which are triggered under a third-party recourse guaranty 
upon a bankruptcy filing by a developer entity. That issue was simply not before the First 
Department. 
 
Thus, the First Department’s decision in Sutton 58 does not undermine the contract-
based foundation upon which recourse carveout guarantees are built. It does, however, 
lay out an unfortunate playbook for developers and insolvent guarantors to seek 
assistance from third parties in violating their loan covenants to maintain their status as 
an SPE or not file for bankruptcy, and given the lack of reasoning in the First 
Department’s decision, could call into question the efficacy of those provisions. 
 
The Sutton 58 Project and Loan Documents 
 
A yet-to-be-completed luxury, 950-foot residential tower in Midtown Manhattan forms the center of the 
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Sutton 58 dispute. In 2014, Sutton 58 Owner LLC purchased several adjacent lots on Sutton Avenue and 
East 58th Street.[3] Lender Sutton 58 Associates LLC provided the needed financing for the project 
totaling $147.25 million in June 2015. The financing consisted of (1) a mezzanine loan agreement with 
BH Sutton Mezz LLC for $20,000,000, (2) an acquisition loan agreement with mortgage borrower Sutton 
Owner for $125,850,000, and (3) a building loan agreement with Sutton Owner for $1,400,000.[4] As 
part of the financing, Sutton Mezz pledged its 100 percent interest in the mortgage borrower as 
collateral for the mezzanine loan. The loans had a relatively short, seven-month term, with a Jan. 19, 
2016, maturity date. 
 
The terms of the loan agreements contained numerous covenants that one would expect to see in a 
commercial real estate financing transaction. These included covenants that restricted the ability of the 
mortgage and mezzanine borrowers to incur or assume indebtedness, that the sole business of the 
mortgage borrower would be in connection with the development of the project, that the mortgage 
borrower would have no assets other than those related to the property underlying the property, or 
SPE, and that the mezzanine borrower would not engage in business unrelated to the ownership of the 
property or acquire assets unrelated to the development of the project.[5] The loan documents made a 
bankruptcy filing an event of default, but did not prohibit such a filing.[6] The financing also included a 
bad boy guaranty against the three principles of Sutton Owner, which was triggered by, among other 
things, the filing of a bankruptcy action.[7] 
 
The Borrowers’ Bankruptcy Filings 
 
Sutton Owner breached its obligations under the loan agreements when it failed to repay the loans on 
the maturity date, and the Sutton lender commenced a UCC foreclosure sale of the pledged Sutton Mezz 
interests in the mortgage borrower. Sutton Owner and Sutton Mezz commenced litigation in New York 
State Supreme Court seeking to enjoin the planned foreclosure sale of Sutton Mezz’s membership 
interest in the mortgage borrower.[8] The court denied the request for a preliminary injunction finding 
that mortgage and mezzanine borrowers failed to show likelihood of success on the merits and 
irreparable harm.[9] 
 
Following the adverse state court decision, the borrowers and their principals began looking at ways to 
prevent the UCC foreclosure of Sutton Mezz’s membership interest. Sutton Mezz filed a voluntary 
bankruptcy petition on the last business day prior to the foreclosure sale in order to prevent the 
foreclosure sale and to preserve Sutton Mezz’s equity interest in the mortgage borrower.[10] To 
facilitate the bankruptcy filing, Sutton Mezz borrowed $50,000 from Prime Alliance Group Ltd., an entity 
controlled by Philip Pilevsky, to pay a retainer to secure bankruptcy representation from a firm where 
Pilevsky’s nephew was a partner. The loan was not documented in writing and did not bear any 
interest.[11] Sutton Mezz’s receipt of the loan was in direct contravention of provisions of the loan 
documents restricting the ability of mezzanine borrower to create indebtedness. 
 
In addition to providing financing to permit the mezzanine borrower to file for bankruptcy, in order to 
prevent the mortgage borrower/debtor from being subjected to the lender-friendly single asset real 
estate debtor rules, Michael and Seth Pilevsky, the sons of Philip Pilevsky, through an affiliated entity, 
Sutton Opportunity, transferred three cooperative apartments to the mortgage borrower Sutton Owner. 
As part of this transaction, Sutton Opportunity also contributed $150,000 to pay a retainer for counsel 
to file a bankruptcy petition for Sutton Owner. In exchange for contributing the three condominiums 
and $150,000 payment, Sutton Opportunity received a 49 percent interest in the entity that owned 100 
percent of Sutton Mezz.[12] All of these actions were breaches of Sutton Owner’s loan agreement 
covenants. 



 

 

 
Sutton Owner subsequently filed for bankruptcy in April 2016, immediately before the Sutton lender’s 
motion to dismiss Sutton Mezz’s bankruptcy filing or to lift the automatic stay to pursue the foreclosure 
sale.[13] In connection with its bankruptcy filing, Sutton Owner asserted that it was not a “Single Asset 
Real Estate” debtor under the Bankruptcy Code because it now owned the three co-op apartments that 
the Pilevskys transferred to it. 
 
Although these actions were not sufficient to indefinitely delay the bankruptcy proceeding, they did 
significantly complicate the proceedings, and while some single asset real estate debtor cases have been 
dismissed in a matter of weeks, it took nine months, until December 2016, for the Sutton lender to 
acquire the project property at a bankruptcy auction sale.[14] 
 
The Tortious Interference Litigation 
 
Sutton Lender filed suit against Philip Pilevsky, Seth Pilevsky, Michael Pilevsky, Prime Alliance and Sutton 
Opportunity (together, the defendants) in the New York County Supreme Court on Sept. 16, 2016.[15] 
The Sutton lender alleged the defendants tortiously interfered with contract, that is, aided and abetted 
Sutton Owner’s breach of the loan agreement covenants by making the $50,000 loan and transferring 
the three apartments to Sutton Owner. The Sutton lender alleged the “Pilevsky Scheme was willful and 
improper,” caused the borrowers to breach the loan agreements and “prevented [Sutton Lender] from 
exercising [its] contractual remedies for maturity defaults[.]”[16] 
 
The Sutton lender noted that its inability to exercise quickly its remedies for a maturity default had a 
potentially ruinous effect on the planned development, as the zoning for the project was amended and 
a stop work order for the project was issued.[17] Notably, however, the suit did not involve any contract 
claims against the guarantors arising under the recourse guaranty executed in connection with the loan 
agreements. In fact, the lender ultimately obtained a judgment in excess of $24 million against the 
guarantor, and, according to court records, collection efforts remain ongoing. 
 
The defendants moved for summary judgment claiming that the tortious interference claims were 
preempted by federal bankruptcy law and were barred by the Noerr-Pennington doctrine.[18] The 
Supreme Court denied the motion for summary judgment from the bench following oral argument. The 
Supreme Court stated that “there is clearly on its face an action alleged as to tortious interference ... 
whether plaintiff can prove its allegations is not a consideration in determining a motion to dismiss. And 
this is, in a sense a motion to dismiss because there has been no discovery.”[19] 
 
First Department Ruling 
 
The defendants appealed and advanced the same arguments on appeal that they pressed before the 
Supreme Court, but the First Department ultimately based its ruling solely on the federal preemption 
issue. Although both parties agreed that “contract claims against guarantors of a debtors’ obligations 
were not preempted,”[20] they disagreed over whether tort claims were preempted. The defendants 
argued that implied preemption barred tort causes of action premised on bankruptcy filings, because 
allowing such claims would undermine the purpose of the Bankruptcy Code and the uniform nationwide 
enforcement of bankruptcy laws.[21] The Sutton lender asserted that there was no viable application of 
preemption doctrines because bankruptcy law did not dictate “defendants’ liability or plaintiff’s 
damages,” nor does it occupy the field of legislation regarding tortious interference claims arising from 
conduct that occurred prior to the filing of a bankruptcy petition.[22] 
 



 

 

The First Department unanimously reversed the Supreme Court and granted the defendant’s summary 
judgment motion. The First Department found “the sole damages [Sutton Lender] claims are losses 
resulting from the delay of a real estate project due to a bankruptcy filing of two nonparty entities,” and 
held that, because the Sutton lender’s “damages arise only because of the bankruptcy filings,” its claims 
are “preempted by federal law.” Accordingly, the First Department did not reach the Noerr-Pennington 
or piercing arguments. 
 
The First Department’s decision is in apparent tension with the Southern District’s decision in In re 
Extended Stay Inc.[23] In that case, the plaintiff “sued non-guarantor parties” on theories of tort, 
including “‘inducing’ [the lead investor] to take the Debtor into bankruptcy.”[24] And “the gravamen” of 
the plaintiff’s tort claims was that it “could have received more favorable treatment [if the Debtor had 
remained outside of the bankruptcy system] than they appear likely to see in bankruptcy.” Although the 
defendants raised federal preemption arguments, the In re Extended Stay court rejected those 
arguments because the plaintiff did not “label wrongful, or punish, the exercise of rights under the 
Bankruptcy Code, nor does it question the legal validity or propriety of the Debtor’s filings.”[25] The 
preemption standard enunciated in In re Extended Stay focuses on the interplay between state law tort 
claims and bankruptcy proceedings; whereas the First Department’s Sutton 58 decision looks exclusively 
to the source of damages. It is difficult to reconcile the two decisions, and the First Department’s 
decision did not address In re Extended Stay. 
 
Conclusion 
 
The First Department’s Sutton 58 decision is brief and does not extensively address the facts or law at 
issue. The brevity of the First Department’s decision has led some to draw unwarranted inferences 
regarding its impact on commercial real estate finance and the efficacy of guaranty provisions based on 
bankruptcy filings by a borrower. 
 
However, a close examination of the record reveals that First Department’s decision is much narrower 
than some envision, but it nonetheless creates incentives for third parties to assist borrowers in 
violating their SPE and bankruptcy covenants contained in all commercial real estate loan documents, 
and, given the brevity and lack of reasoning in the First Department’s decision, could embolden 
borrowers to challenge what most industry participants had assumed were well-settled, enforceable 
provisions in commercial real estate loan documents. Indeed, Justice Shirley Kornreich predicted such a 
result: “what you are asking me to do is throw this out, upend the way contracts are written here in 
New York City and upend the whole … land development industry.”[26] 
 
We are hopeful that Justice Kornreich’s prediction will not come true given the fact that the issue in the 
case did not involve the enforceability of a guaranty against the borrowers’ principal for full recourse 
liability for a bankruptcy filing — provisions that have been upheld repeatedly by New York courts.[27] 
The Sutton lender had already commenced an action in state court to recover under the terms of a 
guaranty due to the bankruptcy filing and had secured a judgment against the guarantor in excess of $24 
million.[28] Moreover, both parties acknowledged in their submissions to the First Department “that 
contract claims against guarantors of a debtor’s obligations [are] not preempted” by federal bankruptcy 
law.[29] Accordingly, the First Department’s decision should be limited to claims sounding in tort that 
claim damages that solely arise due to facilitating bankruptcy filings. 
 
While the First Department’s ruling may frustrate the ability to pursue tort-based damages claims 
against third-parties that engage in egregious efforts to facilitate bankruptcy filings in contravention of 
loan documents, the First Department’s decision should not call into question the validity of guarantees 



 

 

or undermine the logic of construction financing. Once again, however, the First Department’s lack of 
analysis creates the potential for uncertainty on these issues, which are critically important to 
commercial real estate finance. 
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